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Program Summary:  
This was a scripted program summarizing historical and recent cases on Copyright.  It was set up 
as a quiz show with pro-copyright figures on one side and anti-copyright figures on the other.  
Questions would be asked about cases and principals and each side could buzz in with funny 
answers, but eventually get to the right answer 
 
The three acts involved general Copyright law questions, a round for fair use questions, and a 
round for historical copyright cases in the Atlanta area.  The second round allowed the audience 
to vote by texting answers to the Poll4.com system and display the audience’s answer as to what 
is fair use or not.   
 

    
 
 



Setup:  
 
You will need a 5 or 6 actors in two teams plus 1 or 2 narrators.  Best to pick a professor or 
character that would be pro or anti copyright.  You will need an overhead projector for the slides, 
some sort of sound effects (e.g., smartphone) that the actors can hit to have a “buzz in”, a 
subscription to poll4.com or some other type of voting software if you want audience participate.  
The actors in the skit dressed up as the character they were supposed to be. 

     



 
 

COPYRIGHT 
quiz bowl 

 
 
 
 
 
 
 
 
 
 
 

PRESENTED BY THE  
ATLANTA IP 

AMERICAN INN OF COURT 
PUPILAGE GROUP 6 

 

APRIL 17, 2013  



1 
 

Roles 
H1:  Host 1 (Kelly) 
H2:  Host 2 (Chittam) 
RL:  Rodgers Lunsford 
 
Anti-Copyright Team (Team “Free Copies”) 
SP:  Sean Parker (Chris K.) 
LL:  Lawrence Lessig (Richard) 
EH:  Ed Helms (Chris H.) 
 
Pro-Copyright Team (Team “No Copies”) 
LS:  Law student (Evita) 
C:  Captain (Doug) 
  Cabbage Patch Doll (“Tallulah Mae”) 
 

Opening Round 

H1:  [Good evening, thanks, etc.]  Our skit tonight will be a game show focusing on copyright 
law.  Chittam Thakore and I will be your hosts, with special guest appearances from 
Rodgers Lunsford.  Please help us to welcome the contestants as they introduce 
themselves.  First, let’s hear from Team “Free Copies.” 

SP: I’m Sean Parker.  I am a serial entrepreneur well known for being the first president of 
Facebook, and I was recently portrayed by Justin Timberlake as a less good looking 
version of myself in the movie The Social Network.  I am also widely known for co-
founding the file-sharing service Napster, a venture almost entirely based on a complete 
and total disregard for any and all United States copyright laws.  In my spare time, I 
enjoy being filthy rich and parking my Ferrari in front of sororities at Stanford 
University. 

EH: I’m Ed Helms.  Born right here in Atlanta, Georgia and the son of a prominent attorney 
that practiced for more than forty years in this fair city.  I’m better known as Andy from 
The Office and I’m featured in a movie series about hangovers that was sued by Mike 
Tyson, who claimed my AWESOME face tattoo infringed his copyright—whatever.   

LL: I’m Lawrence Lessig.  I’m a law professor at Harvard Law School and the founding 
board member of Creative Commons.  Like me, both entities share the philosophy of 
reducing the legal restrictions on intellectual property, thus creating a Utopian, Socialistic 
state.  I know this philosophy is right because I am smarter than you. 

H1: Thank you.  And now, team “No Copies.” 

C: My name is Thurston Howellberg V, grandson of The Millionaire–and his wife.  After a 
delayed return from a three-hour tour–yes, a three-hour tour–in 1967, my grandfather 
partnered with the Skipper’s brother, Warren Buffett, and began investing in such 
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companies as Coca-Cola and GE.  Blessed with this family wealth, I, too, began investing 
a number of years ago, in such companies as Webvan, Pets.com and eToys–ventures all 
doomed thanks, of course, to inadequate intellectual property protection.  Fortunately, 
Granddaddy and Lovey took good care of me, and today I am enjoying my retirement, 
mostly aboard my nautical fleet, including the S.S.  Marybeth, named after my hero, 
Marybeth Peters, who spent almost 45 years in the U.S. Copyright Office, including 17 as 
the Register of Copyrights.  Ahhh, Marybeth… 

H1: Welcome aboard.   

LS: Hello my name is Evita Jantarawergul, a third year law student at John Marshall, who has 
discovered the most efficient daily schedule—by allocating 2.6 hours to sleep, 55 minutes 
to eating, 42 minutes for travel, 22 minutes on personal hygiene and 1.6 hours to 
communicating with others; I can maximize the study of law to 18. 49 hours per day.  I 
am also being considered for a spokesperson position with 5 Hour Energy drink. 

H1: And lastly for Team “No Copies,” we have Tallulah Mae.  We’ve been advised that it’s 
her naptime, so she might be quiet.   

H2: All right, welcome contestants.  As you know, [intro. to copyright law basics, with slides]   

H2: Our Copyright Quiz Bowl tonight will have three rounds.  We’ll get started with some 
basic questions on recent developments in copyright law.  Our second round will be a fair 
use lightning round.  And our third and final round will involve questions on several 
well-known Georgia copyright cases.  So let’s get started.   

H1: Our first questions on recent copyright developments come to us from a “textbook” 
copyright case–in that it is a copyright case about textbooks.  Supap Kirtsaeng helped to 
finance his doctorate in mathematics at the University of Southern California by having 
friends and family send him textbooks they purchased in Thailand for him to resell in the 
United States through eBay, where Kirtsaeng sold the books for $1.2M, so that’s about 
10 books.  These books were lawfully purchased in Thailand, but John Wiley & Sons 
sued Kirtsaeng for copyright infringement.  

Q1 

H1: First question: for 5 points, what important question was raised by the case, which was 
just decided by the Supreme Court on March 19th?  (Kirtsaeng d/b/a Bluechristine99 v. 
John Wiley & Sons Inc., U.S., No. 11-697, 3/19/13). 

SP: Um, who cares?  $1.2M isn’t cool anymore.  You know what’s cool?  A BILLION 
DOLLARS. 
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H1: No, but thanks for that. 

EH: Why didn’t I think of doing this before Kirtsaeng did? 

H1: No.  But that’s a good question too. 

LL: Does the first sale doctrine allow the importation into the United States of copies of 
works legally manufactured and sold overseas? 

H1: Correct. 

Q2 

H1: And for 5 more points, what is the “first sale” doctrine? 

EH: That’s easy.  The first doctrine of sales is ABC: always be closing. 

H1: Incorrect.  The question is: what is the first sale doctrine, not the first doctrine of sales. 

C: The first sail doctrine says that you should never ride on a boat the first time it sails.  Just 
look at what happened to the Titanic. 

H1: Wrong again. 

LS: The first sale doctrine provides that the owner of a particular copy, lawfully made under 
the Copyright Act, of a copyrighted work is entitled, without the authority of the 
copyright owner, to sell or otherwise dispose of that copy.  (§ 109(a); see also Bobbs–
Merrill Co. v. Straus, 210 U.S. 339 (1908)). 

H1: Correct. 

Q3 

H1:  OK.  And for 10 points, how did the Supreme Court rule: was Kirtsaeng’s importation 
and resale of copies of textbooks legally manufactured and sold overseas permissible 
under the first sale doctrine? 

LL: Yes.  While the Supreme Court had previously split 4-4 on the applicability of the first 
sale doctrine to goods manufactured and first sold overseas in a similar case in 2012, 
Costco v. Omega, the Court this time held 6-3 (with Justices Ginsburg and Kennedy 
dissenting and Justice Scalia dissenting in part) that the first sale doctrine does apply to 
copies of works legally manufactured and sold overseas and imported into the United 



4 
 

States without the permission of the copyright holder.  (Kirtsaeng d/b/a Bluechristine99 
v. John Wiley & Sons Inc., U.S., No. 11-697, 3/19/13)  

H1: Correct. 

H2: OK.  Our second group of questions on recent copyright developments comes to us from 
the Ninth Circuit case of UMG Recordings, Inc. v. Shelter Capital Partners LLC, No. 09-
55902, 2013 WL 1092793 (9th Cir. Mar. 14, 2013).  There, the Ninth Circuit held that 
Veoh Networks – a video sharing site that had been sued for direct and secondary 
copyright infringement by Universal Music Group – was protected under a DMCA safe 
harbor that limits the liability of Internet Service Providers, or ISPs, where the copyright 
infringement occurs “by reason of the storage at the direction of a user of material that 
resides on a system or network controlled or operated by or for the service provider.”  17 
U.S.C. § 512(c)(1).  

Q4 

Alright contestants: for 5 points, DMCA is an acronym for what federal statute? 

C: The “Don’t Mess with Copyright Act”. 

H2: No. 

SP: Do Make Copies Anytime. 

H2: No. 

LS: The Digital Millennium Copyright Act. 

H2: Yes, signed into law in 1998 by President Clinton.  (Pub. L. No. 105-304, 112 Stat. 2860 
(Oct. 28, 1998); 17 U.S.C. §§ 1201-05). 

Q5 

H2: And for 5 more points, what is a DMCA “safe harbor.” 

C: That’s easy.  Any harbor where all of the boats have completed their “first sail.” 

H2: No.  

LL: The DMCA provides four limitations on liability, or “safe harbors,” for ISPs: 1) a safe 
harbor for transitory digital network communications; 2) a safe harbor for system 
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caching; 3) a safe harbor for instances where information is stored on an ISP’s system or 
network at the direction of users; and 4) a safe harbor for instances where an ISP refers or 
links users to an online location that contains infringing material or activity.  The 
requirements for ISPs to qualify for each of these safe harbors are different, and are 
outlined in the DMCA at 17 U.S.C. § 512(a)-(d).  But the basic point is that if the ISP 
meets the requirements, it can limit its secondary liability for the infringement of its 
users.    

H2: Correct.   

Q6 

H2: And the DMCA safe harbor at issue in the UMG case was the 512(c) safe harbor that 
limits the liability of ISPs for copyright infringement that occurs “by reason of the 
storage at the direction of a user.”  So for 10 points, why did the Ninth Circuit conclude 
that the infringement in the UMG case occurred “by reason of the storage at the direction 
of a user”?   

EH: Ummm … because the user directed the storage?? 

H2: Can you be more specific, please? 

EH: Ummm … no. 

LL: Veoh only provides an automated process for making files accessible and the automated 
process is initiated by its users. 

EH: Wait … you stole my answer! 

H2: That’s right, contestants, the Ninth Circuit held that “the access-facilitating processes that 
automatically occur when a user uploads a video to Veoh” fall into the DMCA safe 
harbor.  (UMG Recordings, Inc. v. Shelter Capital Partners LLC, No. 09-55902, 2013 
WL 1092793 (9thCir. Mar. 14, 2013)). 

H1: OK.  We’ll stay in the Ninth Circuit for another case dealing with vicarious and 
contributory liability.  In Luvdarts, LLC v. AT&T Mobility, LLC, the plaintiffs, which 
published and distributed mobile multimedia content (namely games, greeting card 
messages, ads, coupons, and other content), sued mobile wireless carriers AT&T, 
Verizon, Sprint, and T-Mobile, arguing that the carriers should be vicariously and 
contributorily liable for the copyright infringement that took place on their MMS 
networks.  Specifically, while the plaintiffs conceded that the carriers did not have any 
way of supervising the use of their MMS networks for copyright infringement, they 
argued that the carriers could “establish a system” to do so.  Moreover, the plaintiffs had 
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sent the carriers a 150-page list of all of the plaintiffs’ titles that were protected by 
copyright, and had demanded “accountability” from the carriers for the unauthorized 
distribution of those titles.    

Q7 

H1: First question contestants: for 5 points, what is MMS? 

EH: M&Ms are little chocolate candies.  You can also get them with peanuts.   

H1: No, not M&Ms; MMS. 

C: Her Majesty’s Ship.  Preferably one in a safe harbor. 

H1: No.  That is HMS. 

LS: MMS stands for Multimedia Messaging Service.  It is the standard way to send messages 
that include multimedia content to and from mobile phones.  It is an extension of basic 
SMS, or Short Message Service, which allows exchange of text messages, but only up to 
160 characters in length. 

H1: Correct.   

Q8 

H1: OK.  Next question.  The plaintiffs in Luvdarts claimed that AT&T, Verizon, Sprint, and 
T-Mobile should be “vicariously” and “contributorily” liable for copyright infringement 
taking place on their MMS networks.  For 5 points, what are the tests for “vicarious” and 
“contributory” liability under copyright law? 

EH: When an employee is on a frolic and not a detour! 

H1: Anyone else? 

LL: “Vicarious” liability attaches if the defendant has both: 1) the right and ability to 
supervise the infringing activity; and 2) a direct financial interest in the activity.  
“Contributory” liability attaches if the defendant both: 1) knows of the direct 
infringement; and 2) either induces, causes, or materially contributes to it.  

H1: Absolutely right.   
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Q9 

H1: Final question: for 10 points, did the Ninth Circuit rule for the plaintiffs or the carriers on 
the vicarious and contributory infringement claims in Luvdarts? 

C: AT&T should win.  I love their “It’s Not Complicated” commercials with the kids sitting 
in a circle.  The Sprint commercials with Kevin Durant are pretty funny.  I don’t 
understand the T-Mobile commercials: there’s a helicopter, and a motorcycle… 

H1: Was that an answer?  I’m just going to subtract 10 points.   

LS: The Ninth Circuit ruled for the carriers and affirmed the dismissal of the plaintiffs’ 
complaint.  On vicarious liability, the court said that an allegation that the carriers could 
build a system that would give them the right and ability to supervise the infringing 
activity was insufficient; rather, the test is that the “right and ability” to supervise must be 
evaluated based on the networks’ “current architecture.”  And on contributory 
infringement, the court concluded that the 150-page generalized notice that the plaintiffs 
sent was not sufficient to give the carriers knowledge of the infringements.  (Luvdarts, 
LLC v. AT & T Mobility, LLC, No. 11-55497, 2013 WL 1192950 (9th Cir. Mar. 25, 
2013)). 

H1: Correct.  Well done.   

H2: For our final group of questions on recent copyright developments, we’ll head to the 
Seventh Circuit.  In Flava Works, Inc. v. Gunter . . . .   

SP: “Yeeeaaaah booooy!”  “Flavor Flav!” 

H2: Uhhh, Flavor Flav has nothing to do with this case.  But thanks for that.  I’ll give you 1/2 
a point and a giant clock.   

SP: Sorry.   

H2: Anyways.  In Flava Works, Inc. v. Gunter the Seventh Circuit addressed the contributory 
liability of myVidster, an online social bookmarking service that allowed users to embed 
videos that infringed Flava’s copyrights.  Specifically, myVidster’s users would find 
videos on the Internet and “bookmark” them on myVidster’s website to make them 
available to other myVidster users.  After receiving the bookmark, myVidster would 
automatically request the video’s embed code from the server hosting it, which would 
enable myVidster users to watch the video from myVidster’s site.  In Flava’s case, some 
of those videos were videos that Flava’s users had improperly uploaded; Flava was upset 
by the fact that visitors to myVidster could then watch the videos while circumventing 
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Flava’s paywall.  (Flava Works, Inc. v. Gunter, No. 11-3190, 2012 WL 3124826 (7th Cir. 
Aug. 2, 2012)). 

Q10 

H2: First question.  For 5 points, what does it mean to embed a video? 

EH: To watch a movie, while in your bed.  That’s an in-bed video. 

H2: No. 

LL: To embed a video means to embed, or place, a video within the HTML code of the page 
you are posting on.  So in this case, when a video was bookmarked on myVidster, 
myVidster would request the video’s embed code from the server hosting it and then 
create a page around the video: myVidster users could click on a thumbnail of the video’s 
opening screen shot, which would then connect the user’s computer to the server hosting 
the video, and allow the users to watch the video.  So while it would appear to the user 
that they were watching the video on myVidster’s website, myVidster was not actually 
hosting the content (the way that say, YouTube does). 

Q11 

H2: Correct.  And for 5 more points, who can tell me what a “paywall” is? 

C: An embankment to prevent erosion of a shoreline.  Like you might find in a safe harbor. 

H2: No.  That’s a seawall. 

LS: A paywall is a system that prevents Internet users from accessing content without a paid 
subscription.  Interestingly, it appears that Flava Works is the first appellate opinion to 
use the term “paywall.” 

Q12 

H2: Correct.  Final question.  For 10 points, what did the Seventh Circuit hold in Flava 
Works: was myVidster liable for contributory infringement by virtue of having allowed 
its users to view embedded content that was hosted on other servers?     

SP: Who cares?  Why don’t we talk instead about how they clearly ripped off their name 
from Napster?! 

H2: Incorrect, again. 
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LS: No: the Seventh Circuit held that myVidster was not liable for contributory infringement.  
The structure of how embedding works appears to have been key here: the court 
suggested that the only actual infringement was done by the Flava users who had 
improperly uploaded the video in the first instance (which had later been “bookmarked” 
by myVidster users, and then viewed by other myVidster users).  But myVidster had no 
relationship with those initial uploaders, and had done nothing to encourage or contribute 
to that conduct.  Moreover, the myVidster site was designed in such a way that it made 
no “copy” of the videos (save for an archival feature that myVidster had since disabled, 
and that the Seventh Circuit said would in fact infringe Flava’s copyrights directly). 
Therefore, because myVidster had not contributed significantly to the infringement of 
Flava’s copyrights, the Seventh Circuit vacated the district court’s preliminary injunction. 

H2: Absolutely correct, yet again.  And with that, we have (mercifully) completed Round 
One. 

Fair Use “Lightning” Round 

H1: It’s time for our fair use lightning round.  All questions will be worth 10 points.  The 
answers to each of the following questions will be yes or no, and our teams would like to 
use a “life line” for this round and poll the audience for this portion of the game.  After 
each question and the visual clues that go along with them, we ask the audience to enter, 
via text to the numbers we will display, yes, if you think the defense of fair use applies or 
no, if you think it does not.  Each team will then decide whether they agree with the 
audience.   

H2: To assist you in voting, one of our experts, Rodgers Lunsford, will first provide you with 
a short refresher course on fair use. 

RL: “The doctrine of fair use has been called . . . ‘the most troublesome in the whole law of 
copyright.’”  Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 475, 
104 S. Ct. 774, 805 (1984) (J. Blackmun, dissenting). 

The test to be employed by the courts in applying the fair use doctrine was set forth by 
Justice Story in Folsum v. Marsh, 9 F.Cas. 342 (No. 4,901) (CDD Mass. 1841) and has 
since been codified as 17 U.S.C. § 107, which provides:   

[T]he fair use of a copyrighted work . . . for purposes such as: 

• criticism, 
• comment, 
• news reporting, 
• teaching (including multiple copies for classroom work), 
• scholarship, or 
•  research 
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is not an infringement of copyright.  In determining whether the use made of a work in 
any particular case is a fair use the factors to be considered shall include – 

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the copyrighted 
work as a whole; and 

(4) the effect of the use upon the potential market for or value of the copyrighted 
work. 

The application of the fair use doctrine, however, “is not to be simplified with bright-line 
rules, for the statute, like the doctrine it recognizes, calls for a case-by-case analysis.”  
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577, 114 S. Ct. 1164, 1170 (1984). 

H2: Thank you, Rodgers.  So let’s look at some of those cases now.   

Q13 

H1: First question.  In 1983, Hustler magazine published a parody of an advertisement for 
Campari liquor that portrayed televangelist Jerry Falwell’s “first time” as involving not 
only Campari but a sexual experience—with his mother, in an outhouse—and a fictitious 
interview replete with scatological humor.  In response, Falwell not only sued Larry Flynt 
for defamation but also sent out hundreds of thousands of copies of the one-page ad to 
members of the Moral Majority asking for contributions to fund his lawsuit and television 
network.  He also held up copies of the ad during his sermons.  Falwell’s copying did not 
diminish the sales of the magazine because the magazine was already off the market and 
would not adversely impact the marketability of back issues, but his activities brought in 
nearly $750,000 in donations.  Is Falwell’s copying and displaying of the Hustler ad fair 
use? 

H1: Yes.  Team “Free Copies” is correct.  (Hustler Magazine, Inc. v. Moral Majority, Inc., 
606 F. Supp. 1526 (C.D. Cal. 1985)).   

Q14 

H2: In 1994, Carol Publishing Group published The Seinfeld Aptitude Test (The SAT), a 
book containing trivia questions about the events and characters depicted in the popular 
television series Seinfeld, produced and owned by Castle Rock.  The book drew from 84 
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of the 86 Seinfeld episodes that had been broadcast as of the time the book was 
published.  Every question and correct answer has as its source a fictional moment in a 
Seinfeld episode.  Forty-one questions and/or answers contain dialogue directly from 
Seinfeld.  The name “Seinfeld” appears prominently on the front and back covers of The 
SAT, and pictures of the principal actors in Seinfeld appear on the cover and on several 
pages of the book.  There was no evidence that The SAT’s publication diminished 
Seinfeld’s profitability, and in fact Seinfeld’s audience grew after The SAT was first 
published.  However, Castle Rock claimed that the book affected Castle Rock’s right to 
make derivative works such as trivia books.  Does The Seinfeld Aptitude Test constitute 
fair use of the Seinfeld television series? 

H2:  No.  Team “No Copies” is correct.  (Castle Rock Entertainment, Inc. v. Carol Publ. 
Group, 150 F.3d 132 (2d Cir. 1998)).   

Q15 

H1: A respected literary writer wrote a biography of American novelist J.D. Salinger that 
contained unpublished letters written between Salinger and his friends and colleagues.  
The letters were the “backbone” of the biography which contained 59 instances of 
quoting or close paraphrasing from 44 unpublished letters.  The letters were available to 
the public at a university library; however, Salinger—who shunned all publicity—had 
never authorized reproduction of the letters.  Does the use of Salinger’s unpublished 
letters in the biography constitute fair use?  

H1: No.  Team “No Copies” is correct. (Salinger v. Random House, 811 F.2d 90 (2d Cir. 
1987)). 

Q16 

H2: Another Salinger case.  In 2009, Fredrik Colting, under the pseudonym John David 
California, published 60 Years Later: Coming Through the Rye, a novel detailing the life 
of a character named “Mr. C.”  J.D. Salinger filed suit for copyright infringement alleging 
Mr. C resembled Salinger’s main character Holden Caulfield in The Catcher in the Rye.  
After suit was filed, Colting alleged the character was a parody.  Although Mr. C was 
depicted older than Caulfield and in present day settings, he retained substantial character 
traits of Holden Caulfield.  Does Mr. C constitute fair use of Salinger’s character? 

H2: No.  Team “No Copies” is correct.  (Salinger v. Colting, 641 F. Supp. 2d 250 (S.D.N.Y. 
2009)). 

Q17 

H1: In 1980, comedians on Saturday Night Live parodied the song “I Love New York,” a 
jingle featured in a 1977 television commercial created as part of an ad campaign to 
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revamp the then-bankrupt city of New York.  In the SNL skit, fictitious politicians of the 
biblical City of Sodom discuss ways to change the reputation of their city including a 
massive tourism campaign featuring “citizens” singing the tune of “I Love New York” in 
reference to their city.  In the skit, the words “I love” and four musical notes were taken 
from the original jingle, but the SNL version of the song did not compete with or detract 
from “I Love New York.”  Does the SNL parody constitute fair use? 

H1: Yes.  Team “Free Copies” is correct.  (Elsmere Music, Inc. v. National Broadcasting 
Company, 482 F. Supp. 741 (S.D.N.Y. 1980), aff’d, 623 F.2d 252 (2d Cir. 1980)). 

Q18 

H2: Turner Broadcasting produced a documentary entitled “Ali-The Whole Story,” a made-
for-TV biography on Muhammad Ali.  The biography featured approximately 41 seconds 
of clips from the 84-minute motion picture “We Were Kings.”  The 41 seconds of clips 
were of historical footage and comprised less than 2% of the 94 minute “Ali” 
documentary.  “We Were Kings”—a chronicle of Ali and George Foreman’s 1974 
“rumble in the jungle” title fight—received praise at the Sundance Film Festival and was 
anticipated to be a great commercial success.  Both works were scheduled to be released 
in 1996.  Does Turner’s use of the film clips from “We Were Kings” constitute fair use? 

H2: Yes.  Team “Free Copies” is correct. (Monster Communications, Inc. v. Turner 
Broadcasting Sys., Inc., 935 F. Supp. 490 (S.D.N.Y. 1996)). 

Q19 

H1: In 2003, Dorling Kindersley published a coffee table book entitled Grateful Dead: The 
Illustrated Trip, which told the story of the Grateful Dead through images.  The book 
included seven images originally depicted on event posters held in copyright by counter-
culture music promoter Bill Graham.  The 480-page book contained over 2,000 images, 
displayed in chronological order, combined with commentary and original artwork.  The 
images in the biography were reproduced 1/20 the size of the original poster images.  Is 
the use of the poster images in the biography fair use? 

H1:  Yes.  Team “Free Copies” is correct. (Bill Graham Archives v. Dorling Kindersley Ltd., 
448 F.3d 605 (2d Cir. 2006)). 

Q20 

H2: HBO Independent Productions produced the television sitcom “ROC.”  In an episode of 
the show,  a poster reproduction of “Church Picnic Story Quilt”—a work by successful 
contemporary artist Faith Ringgold—was used as major part of the thematic set 
decoration in a church hall.  The poster was visible behind and between main characters 
in nine sequences for a total of 26.75 seconds.  HBO aired the episode in 1992, and BET 
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aired the episode repeatedly between 1994 and 1995 when Ringgold noticed the image 
while watching TV.  Does the use of the “Church Picnic Story Quilt” poster in the TV 
episode constitute fair use? 

H2: No.  Team “No Copies” is correct.  (Ringgold v. Black Entertainment Television, Inc., 
126 F.3d 70 (2d Cir. 1997)). 

Q21 

H1: In 2002, The Postal Service decided to issue a 37-cent stamp commemorating the 50th 
Anniversary of the armistice of the Korean War.  The Postal Service selected a picture of 
the National Korean War Veteran’s Memorial taken by a photographer named John Alli 
and paid him $1,500 for its use.  The Veteran’s Memorial—consisting of 19 stainless 
steel statues and located at the National Mall in Washington, D.C.—was held in 
copyright by its sculptor, Mr. Gaylord, who was not contacted regarding the stamp.  
Alli’s photograph creatively depicted 14 of the 19 statues in the snow.  Does the stamp 
constitute fair use of the memorial? 

H1: No.  Team “No Copies” is correct.  (Gaylord v. U.S., 595 F.3d 1364 (Fed. Cir. 2010)). 

Q22 

H2: In 1989, the rap group 2 Live Crew released a song entitled “Pretty Woman,” a parody of 
Roy Orbison’s song “Oh, Pretty Woman.”  The parody borrowed the characteristic 
opening bass riff and lyrics from the first line of Orbison’s song.  The rest of the song 
utilized different words and melodies.   

[Play excerpts from songs] 

The parody sold a quarter of a million copies in the first year.  Does this use constitute 
fair use? 

H2:  Yes.  This is a trick question.  The Supreme Court ruled in favor of the defendants, that it 
could be fair use as a parody, but remanded the case for further findings on fair use 
factors, including harm to the potential market for other non-parody, rap versions of “Oh, 
Pretty Woman.”  The parties ultimately settled, so we’ll give both teams credit for this 
one. (Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994)). 

Q23 

H1: In 1991, a portrait of a pregnant Demi Moore—taken by well-known photographer Annie 
Leibovitz—appeared on the cover of Vanity Fair.  In 1994, in connection with its 
forthcoming release of the motion picture Naked Gun 33 1/3: The Final Insult, 
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Paramount Pictures ran a magazine ad campaign parodying the Leibovitz portrait.  In the 
Paramount campaign, the head of Leslie Nielsen was superimposed onto the body of a 
nude model photographed in the same posture as the Leibovitz photograph.  Does the 
Paramount ad constitute fair use of the Leibovitz photograph?    

H1: Yes.  Team “Free Copies” is correct. (Leibovitz v. Paramount Pictures Corp., 137 F.3d 
109 (2d Cir. 1998)). 

Q24 

H2: In 1995, Penguin Books published The Cat NOT in the Hat! A Parody by Dr. Juice, a 
rhyming summary of highlights from the O.J. Simpson double murder trial.  The book 
mimicked the style of Dr. Seuss’s The Cat in the Hat, illustrating Simpson wearing the 
characteristic shabby red and white stove-pipe hat worn by Dr. Seuss’s Cat a total of 13 
times.  The text also used the same typeface, poetic meter, whimsical style and visual 
style as Seuss’ work.  Does The Cat NOT in the Hat! constitute fair use of Dr. Seuss’ The 
Cat in the Hat?  

H2: No.  Team “No Copies” is correct.  (Dr. Seuss Enterprises, L.P. v. Penguin Books USA, 
Inc., 109 F.3d 1394 (9th Cir. 1997)). 

Q25 

H1: In 1976, a humorous illustration by Saul Steinberg depicting “a parochial New Yorker’s 
view of the world” appeared on the cover of The New Yorker magazine. Subsequently, 
Columbia Pictures released an ad campaign for the film Moscow on the Hudson featuring 
a scene similar to Steinberg’s work.  Does this constitute fair use?     

H1: No.  Team “No Copies” is correct.  (Steinberg v. Columbia Pictures Industries, Inc., 663 
F. Supp. 706 (S.D.N.Y. 1987)).    

Q26 

H2: In 1995, Arnie Lerma acquired and copied copyrighted sacred documents belonging to 
the Church of Scientology.  Lerma then uploaded the documents in their entirety to the 
Internet.  Lerma asserted that he merely gathered the information like a news reporter and 
then published it on the Internet to unveil for the Internet community the “foibles” of 
Scientology in the same spirit of the modern news exposé.  Does this constitute fair use?  

H2: No.  Team “No Copies” is correct.  (Religious Technology Center v. Lerma, 40 U.S.P.Q. 
2d 1569 (E.D. Va. 1996)). 
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Q27 

H1: Subsequent to Lerma’s posting, The Washington Post published a news article entitled 
“Church in Cyberspace: Its Sacred Writ is on the Net. Its Lawyers are on the Case.”  The 
article discussed Lerma’s litigation involving the Church of Scientology, as well the 
history of Scientology litigation against its critics and the growing use of the Internet by 
Scientology dissidents.  The article included three quotations from three Church of 
Scientology documents posted on the internet by Lerma.  The quoted material totaled 46 
words.  Do the quotations in the Washington Post news article constitute fair use of the 
Church documents? 

H1: Yes.  Team “Free Copies” is correct. (Religious Technology Center v. Pagliarina, 908 F. 
Supp. 1353 (E.D. Va. 1995)).  And that completes our segment on fair use.   

H2: But before we move on to our next round, our expert, Rodgers, will again provide some 
additional insight and critical commentary on fair use.   

RL: [Comments on transformative use] 

Greatest Hits of Atlanta IP 

H1: We’ve saved the best for our final round.  We are the Atlanta IP Inn of Court after all and 
many of our very own members have participated in important copyright disputes coming 
right out of Atlanta.  This round will highlight some of those cases.   

Q28 

This question requires that you identify a pair of cases based on a series of visual hints.  

Here’s the first visual clue: 

 

Here’s another visual clue: 
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And one more: 

 

 

H1:  That should be enough.  Okay.  So here is the question.  To what cases do these 
images relate? 

[Panels affect Dumb and Dumber style] 

C:   Hmm.  A statue of a lady, a shopping mall and a church.  It’s a miracle.  Visitation by 
the Blessed Virgin at Ansley Mall? 

H1: This is about copyright law. 

LS:  I got it. It’s obvious.  The statue is of Queen somebody.  That signifies the Law 
courts. The baptismal font is a church thing, obviously signifying the Equity courts. 
Chancery stuff.  “Ansley”, as in “Mall,” is obviously code for commerce.  As a 
combination, this symbolizes the 3 pillars of society-Government, Church and 
Commerce.   

H2: Interesting, but you all need some more clues.  Maybe these two images will help: 
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EH:  Easy.  Marbury v. Madison. 

H1:   I am going to assume that was an involuntary reflex and re-open the floor for answers. 

SP: A&M Records v. Napster. 

H2:   What in the world does the Napster case have to do with those images??? 

SP:  That opinion stunk. 

H1:  You’re hopeless.  Maybe these images will help: 

 

 
 

H1:  Anyone? 

LL:  The “Scarlett Fever” case.  MGM v. Showcase Atlanta.  Orinda Evans 1980. Rogers 
Lunsford for Margaret Mitchell Estate.  Tony Askew for Showcase. 

LS:  And the Wind Done Gone case.  Suntrust v. Houghton Mifflin Co., 252 F.3d 1165 (11th 
Cir. 2001).  Miles Alexander and Joe Beck for the defendant parody author.   

H1: Now, for 5 points, explain the significance of the previous clues. 

 

LL:  Now I get it. That’s Queen Anne, as in The Statute of Anne.  Judge Birch wrote 
extensively about the Statute of Anne, with citations to Professor L. Ray Patterson, in the 
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11th Circuit’s Wind Done Gone Decision. The Statute of Anne gave copyright to authors 
(and took it away from publishers), required the book be original and limited the 
copyright to a term of years (rather than granting perpetual protection). 

H2:  What about the Ansley Mall photo? 

   

C:  Ansley Mall?  I believe that was a character name in the “Scarlett Fever” play at issue in 
Showcase Atlanta. A play on “Ashley Wilkes.” 

H2:  Yes, and this image?  

 

LS:   Pat Conroy submitted a declaration in the WDG case describing himself as “Atlanta-born 
and Atlanta-shaped and baptized in downtown Atlanta . . . at the same font where 
Margaret Mitchell was christened forty-six years earlier.” The image is a photograph of 
the Baptismal Font at Sacred Heart Catholic Church on Peachtree.   

EH: Julia Roberts was also baptized there!  

H2: And these images?   
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SP: Pork is a character in GWTW! 

C:  Garlic is a character in WDG! 

H1: Yes.  Now, these two cases ended differently.  In MGM v. Showcase Atlanta, Judge 
Evans enjoined the production of “Scarlett Fever”; in WDG, Judge Pannell similarly 
enjoined WDG, but the 11th Circuit reversed. What explains the difference? 

EH: Well, I know this.  I’ve seen Judges Pannell and Evans at Pitty Pat’s Porch many times.  
I’m just sayin’. 

C: I saw them throw Judge Birch out of Pitty Pat’s.   

LL: A critical difference was this.  In Showcase, the play did not make sufficient critical 
commentary about GWTW, but instead used it as a platform for comedy.  By contrast, 
WDG aimed directly at GWTW.  That’s why the Pat Conroy declaration was so 
important.  He testified (via declaration) that the Margaret Mitchell estate had asked him 
to write a sequel to GWTW, but that he had refused because the estate imposed a 
condition that he not mention “miscegenation or homosexuality.”  This fact served as a 
factual premise for the 11th Circuit panel, including Judge Birch, to highlight Randall’s 
incorporation of both into her work: Ashley Wilkes 

  

with a male lover in WDG and Cynara, the protagonist WDG, is Scarlett’s half-sister, the 
daughter of Scarlett’s father and Mammy.   

 
 

 

H1: Yes, the take away is that if you are going to write a “parody” of a copyrighted work, aim 
directly at it.  
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One final note about this case, from our expert, Rodgers, again, who represented the 
plaintiffs in the “Scarlett Fever” case:  

RL: To assist Judge Evans in deciding the preliminary injunction motion, the entire “Scarlett 
Fever” play was staged at Showcase Cabaret’s Ansley Mall location before not only 
Judge Evans, but many other judges and their clerks and, of course, the litigants.  My 
clients would not let me laugh, but Judge Evans laughed a lot … 

Q29 

H2: Let’s move to the next pair of cases, and, again, get things started with visual hints.  
Name the cases suggested by these two images: 

 

 

H2:  Okay, Cabbage Patch Kid?  Still nothing?  Really?  Okay.   

EH:  Marbury v. Madison? 

H1:  Hopeless. 

LS:  I think you are referring to the Little People case and the Martin Luther King, Jr. case. 

H2:  Duh.  I mean, yes, brilliant.  The cases are Estate of MLK v. CBS and OAA v. Toy Loft.  
What legal issue links these two cases? 

LL:  Both cases discuss whether the works were published without notice under the 1909 
Copyright Act and, thereby, forfeited copyright protection.   

H2:  Bingo. And what was the outcome? 

LS:  In the MLK case, Judge O’Kelly ruled that Reverend King forfeited his copyright to his “I 
have a Dream” speech by publishing it without notice, but, on appeal, the 11th Circuit 
reversed (2-1, Roney dissenting), holding that performance of a copyrighted work (in this 
case, delivering the famous speech) is not “general publication,” even if the audience is 
big.  In this case, big meant “real big” since there were 200,000 people on the Mall that 
day and perhaps millions more listening live on radio and TV.  
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H2:  The point?  

SP:  Size does not matter. 

LS:  In the OAA v. Toy Loft case, Judge Tidwell and the 11th Circuit both held that Xavier 
Roberts did not lose his copyright when in 1977, i.e., under the forfeiture provisions of 
the 1909 Act, he “made available for adoption” “experimental” hand crafted “Little 
People” babies … 

H1: Roberts has always said that “doll” is 4-letter word. 

LS:  Even though the copyright to the 1977 experimental “babies” may have been lost, the 
1978 babies were different enough to support their own copyright and, thereby, the 
infringement action. 

H1:  Correct, and upon such distinctions, fortunes are built:  25 years and $5 Billion plus later, 
CPK babies are still with us (gesturing toward CPK baby on Team “No Copies.”)  Well, 
sort of.   

H2: And the lawyers in those cases are well known to us.  Miles Alexander and Joe Beck 
represented the MLK estate against CBS.  Judge Birch (before he was appointed to the 
Eleventh Circuit) and Bill Needle represented OAA, with help from Professor Patterson.   

Q30 

H2: As some of you may know, many people consider Professor Patterson to have been the 
wizard behind the curtain for many copyright cases. This is well illustrated by our last 
case.  Consider this clue: 

 

H2: What’s the case? 

EH:  Marbury v. Madison. 

H2:  Everyone. All together now. 

All contestants: Feist v. Rural Telephone! 
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H1: Most of you know that Tony Askew was deeply involved in the Feist case, sheparding 
the briefing and appearing as second chair at the oral argument.  But you may not know 
the true puppeteer secretly steering from afar. 

Here is a clue.  Who is this?  

   

SP: Ruth Bader-Ginsburg!  

All other characters simultaneously and urgently to the buzzer:  Sandra day O’Connor!! 

H2:  Yes, Justice O’Connor, of course, wrote the opinion in Feist.  Let’s pose a real test.  Who 
was the editor of “The Majesty of the law”?  Panelists? 

EH: Ansley Mall?  

C:  Julia Roberts?? 

LS: Professor Craig Joyce.  

EH: How do you know that?  Plant!  Plant! 

H2:  How do you know that? 

LS: I opened the book.  (showing book to audience). 
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H2: Hmm.  Anyway.  Back to the case.  Upon what authority did Justice O’Connor rely when 
she wrote the Feist opinion for the Court? 

EH:  Marbury v. Madison.  [high five to SP] 

LS:  A law review article by Professors Patterson and Joyce. 

EH:  How did you know that? 

LS:  I looked at the next slide: 

 

EH:  So what? 

C:  Yeah, who cares about that? 

LS:  Tony Askew. 

H2:  Please explain. 

LS:  It’s like the Da Vinci Code of copyright law.  It’s Tony Askew’s grassy knoll theory.  
Tony lost the Feist case; he can’t get over it. The citation to Patterson and Joyce explains 
everything.  It’s the missing link. 

H1:  Now I’m lost. 

LS:  Let me explain.  Tony gave a guest lecture to our class. He asked the class.  “Why did the 
Supreme Court grant cert. for this no-name case out of Kansas?  It was plaintiff counsel’s 
first deposition.  10 pages.  There was no district court record.  There wasn’t even a 10th 
Circuit decision in Feist—just a per curiam affirmance. 
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EH:  So what explains this? 

H1:  I’m asking the questions.  So…what is the explanation? 

LL:  The Wizard of Oz: 

 

LL: Professor Lyman Ray Patterson, now deceased, was for several decades a  professor of 
copyright law at Emory and UGA. He’s the missing link in the whole story. 

Tony says Patterson was always on the look out for cases to strengthen user rights:   

 

 

Now here’s the supposed link.  Patterson knew Craig Joyce was a well-respected 
copyright scholar.  Joyce was also well known to O’Connor; she set him up with a blind 
date with his future wife.  

 

Then, lo and behold, O’Connor cites the Patterson and Joyce article six times in the Feist 
opinion! 



25 
 

All: Gasp! 

LS: Voila.  The conspiracy of scholarly copyright academics is complete.  QED. 

[Long pause] 

SP: Tony is crazy. 

C: He should have never taken that case; it was a sinking ship. 

EH: He should have cited to Marbury. 

[PAUSE.  General agreement, head nods and murmurs of approval] 

H2:   They let him teach that stuff to students?  Doesn’t anyone supervise the adjuncts?  Well, 
we have one last word from our group member Tony, remotely, as he is filing the GSU 
brief today.  According to Tony, “the white pages are copyrightable!” 

H1: That’s the end of our program.  We’re just going to call it a tie.  Thank you, contestants 
and audience. 

The End 
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Copyright Act 

• 17 U.S.C. §§ 101 et seq. 
• Stimulate artistic creativity for the public 

good 
• Grant authors a limited monopoly over: 

– Original works of authorship 
– Fixed in any tangible medium of expression 



Infringement 

• Ownership of valid copyright 
• Copying of original, constituent elements 

of the work 
– Direct evidence 
– Proof of access and probative similarity 
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DMCA Safe Harbor 

  
 UMG Recordings, Inc. v. Shelter Capital 

Partners LLC, 09-55902, 2013 WL 
1092793 (9th Cir. Mar. 14, 2013) 
 
17 U.S.C. § 512(a)–(d) 
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Liability 

  
 Luvdarts, LLC v. AT&T Mobility, LLC, 710 

F.3d 1068 (9th Cir. 2013) 
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Liability 

  
 Flava Works, Inc. v. Gunter, 689 F.3d 754 

(7th Cir. 2012) 
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Fair Use 
17 U.S.C. § 107 

• (1) Purpose and character of the use, 
including whether such use is of a 
commercial nature or is for nonprofit 
educational purposes; 

• (2) Nature of the copyrighted work; 
• (3) Amount and substantiality of the portion 

used in relation to the copyrighted work as a 
whole; 

• (4) Effect of the use upon the potential 
market for or value of the work. 
 



“I never really expected to make it with me Mom, but then after she showed all 
the other guys in town such a good time, I figured, ‘What the hell!’ ” 

 

Flynt (left) and Falwell (right) on “Larry King Live,” 1997 



1. “What candy does Kramer snack on 
while observing a surgical procedure 
from an operating-room balcony?” 

 

"Who’s gonna turn down a Junior Mint? 
It's chocolate, it’s peppermint–it’s 

delicious!” ~Kramer  

“The Junior Mint,” 1993 



“An artist’s only concern is to shoot for some kind of perfection, 
and on his own terms, not anyone else’s.”  

~ J.D. Salinger, Franny and Zooey  



“There’s no more to Holden Caulfield.  Read the book again.  Holden 
Caulfield is only a frozen moment in time.” ~ J.D Salinger, 1980 



I Love Sodom Skit 

I Love New York Commercial, 1977  

http://www.paulsiegelcommlaw.com/view_vid.php?id=39
http://www.youtube.com/watch?v=LwaKmF80j8A


 
Knockout 

“He who is not courageous enough to 
take risks will accomplish  

nothing in life.” ~ Muhammad Ali 

Ali v. Foreman 

http://www.youtube.com/watch?v=SKlxiNol-9M


“A couple of years ago, a 
couple of geniuses put on 
something called 
Woodstock Festival. It was 
a tragedy. Groups 
recognized that they could 
go into larger cattle 
markets, play less time and 
make more dollars. What 
they've done is to destroy 
the rock industry.” ~ Bill 
Graham 
 
 
 



Church Picnic Story Quilt, 1988  

Faith Ringold 

Cast of “ROC” 





Pretty Women  

Oh, Pretty Woman 

“Big hairy woman you need to shave that 
stuff/Big hairy woman you know I bet it’s 

tough/Big hairy woman all that hair it ain’t 
legit/ ’Cause you look like ‘Cousin It’” ~ 2 

Live Crew 

Roy Orbison,   

2 Live Crew,  

http://www.youtube.com/watch?v=65GQ70Rf_8Y
http://www.youtube.com/watch?v=KTCZSh4v2e4


“Look, baby. I am what I am, and I do what I do. A few guys 
make shoelaces, some lay sod, others make a very good living 

neutering animals. I'm a cop!” ~ Leslie Nielsen as Frank Drebin, 
Naked Gun 33 1/3  



“One Knife? 
Two Knife? 
Red knife. 

Dead wife.” 
~ “Dr. Juice” 





“I’d prefer to die speaking my mind 
than live fearing to speak.  The only 

thing that always works in 
scientology are its lawyers. The 

internet is the liberty tree of the new 
millennium.  Secrets are the mortar 
binding lies as bricks together into 

prisons for the mind.” ~Arnie Lerma  
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1. Recent Developments 

 
The Supreme Court decided Kirtsaeng d/b/a Bluechristine99 v. John Wiley & Sons Inc., (U.S., 
No. 11-697, 3/19/13) on March 19.  Supap Kirtsaeng helped to finance his doctorate in 
mathematics at the University of Southern California by having friends and family send him 
textbooks they purchased in Thailand for him to resell in the United States through eBay, where 
Kirtsaeng sold the books for $1.2M, so that’s about 10 books.  These books were lawfully 
purchased in Thailand, but John Wiley & Sons sued Kirtsaeng for copyright infringement. 

Q1: What important question was raised by the case?  

A1: Does the first sale doctrine allow the importation into the United States of copies of 
works legally manufactured and sold overseas? 

Q2: What is the “first sale” doctrine? 

A2: The first sale doctrine provides that the owner of a particular copy, lawfully made under 
the Copyright Act, of a copyrighted work is entitled, without the authority of the 
copyright owner, to sell or otherwise dispose of that copy.  (§ 109(a); see also Bobbs–
Merrill Co. v. Straus, 210 U.S. 339 (1908)). 

Q3:  How did the Supreme Court rule: was Kirtsaeng’s importation and resale of copies of 
textbooks legally manufactured and sold overseas permissible under the first sale 
doctrine? 

A3: Yes.  While the Supreme Court had previously split 4-4 on the applicability of the first 
sale doctrine to goods manufactured and first sold overseas in a similar case in 2012, 
Costco v. Omega, the Court this time held 6-3 (with Justices Ginsburg and Kennedy 
dissenting and Justice Scalia dissenting in part) that the first sale doctrine does apply to 
copies of works legally manufactured and sold overseas and imported into the United 
States without the permission of the copyright holder.  (Kirtsaeng d/b/a Bluechristine99 
v. John Wiley & Sons Inc., U.S., No. 11-697, 3/19/13)  

In UMG Recordings, Inc. v. Shelter Capital Partners LLC, No. 09-55902, 2013 WL 1092793 
(9th Cir. Mar. 14, 2013), the Ninth Circuit held that Veoh Networks – a video sharing site that 
had been sued for direct and secondary copyright infringement by Universal Music Group – was 
protected under a DMCA safe harbor that limits the liability of Internet Service Providers, or 
ISPs, where the copyright infringement occurs “by reason of the storage at the direction of a user 
of material that resides on a system or network controlled or operated by or for the service 
provider.”  17 U.S.C. § 512(c)(1).  

Q4: DMCA is an acronym for what federal statute? 
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A4: The Digital Millennium Copyright Act signed into law in 1998 by President Clinton.  
(Pub. L. No. 105-304, 112 Stat. 2860 (Oct. 28, 1998); 17 U.S.C. §§ 1201-05). 

Q5: What is a DMCA “safe harbor?”  

A5: The DMCA provides four limitations on liability, or “safe harbors,” for ISPs: 1) a safe 
harbor for transitory digital network communications; 2) a safe harbor for system 
caching; 3) a safe harbor for instances where information is stored on an ISP’s system or 
network at the direction of users; and 4) a safe harbor for instances where an ISP refers or 
links users to an online location that contains infringing material or activity.  The 
requirements for ISPs to qualify for each of these safe harbors are different, and are 
outlined in the DMCA at 17 U.S.C. § 512(a)-(d).  But the basic point is that if the ISP 
meets the requirements, it can limit its secondary liability for the infringement of its 
users.    

Q6: And the DMCA safe harbor at issue in the UMG case was the 512(c) safe harbor that 
limits the liability of ISPs for copyright infringement that occurs “by reason of the 
storage at the direction of a user.”  Why did the Ninth Circuit conclude that the 
infringement in the UMG case occurred “by reason of the storage at the direction of a 
user”?   

A6: Veoh only provides an automated process for making files accessible and the automated 
process is initiated by its users.  The Ninth Circuit held that “the access-facilitating 
processes that automatically occur when a user uploads a video to Veoh” fall into the 
DMCA safe harbor.  (UMG Recordings, Inc. v. Shelter Capital Partners LLC, No. 09-
55902, 2013 WL 1092793 (9th Cir. Mar. 14, 2013)). 

Another Ninth Circuit dealing with vicarious and contributory liability.  In Luvdarts, LLC v. 
AT&T Mobility, LLC, No. 11-55497, 2013 WL 1192950 (9th Cir. Mar. 25, 2013), the plaintiffs, 
which published and distributed mobile multimedia content (namely games, greeting card 
messages, ads, coupons, and other content), sued mobile wireless carriers AT&T, Verizon, 
Sprint, and T-Mobile, arguing that the carriers should be vicariously and contributorily liable for 
the copyright infringement that took place on their MMS networks.  Specifically, while the 
plaintiffs conceded that the carriers did not have any way of supervising the use of their MMS 
networks for copyright infringement, they argued that the carriers could “establish a system” to 
do so.  Moreover, the plaintiffs had sent the carriers a 150-page list of all of the plaintiffs’ titles 
that were protected by copyright, and had demanded “accountability” from the carriers for the 
unauthorized distribution of those titles.    

Q7: What is MMS? 

A7: MMS stands for Multimedia Messaging Service.  It is the standard way to send messages 
that include multimedia content to and from mobile phones.  It is an extension of basic 
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SMS, or Short Message Service, which allows exchange of text messages, but only up to 
160 characters in length. 

Q8: The plaintiffs in Luvdarts claimed that AT&T, Verizon, Sprint, and T-Mobile should be 
“vicariously” and “contributorily” liable for copyright infringement taking place on their 
MMS networks.  What are the tests for “vicarious” and “contributory” liability under 
copyright law? 

A8: “Vicarious” liability attaches if the defendant has both: 1) the right and ability to 
supervise the infringing activity; and 2) a direct financial interest in the activity.  
“Contributory” liability attaches if the defendant both: 1) knows of the direct 
infringement; and 2) either induces, causes, or materially contributes to it.  

Q9: Did the Ninth Circuit rule for the plaintiffs or the carriers on the vicarious and 
contributory infringement claims in Luvdarts? 

A9: The Ninth Circuit ruled for the carriers and affirmed the dismissal of the plaintiffs’ 
complaint.  On vicarious liability, the court said that an allegation that the carriers could 
build a system that would give them the right and ability to supervise the infringing 
activity was insufficient; rather, the test is that the “right and ability” to supervise must be 
evaluated based on the networks’ “current architecture.”  And on contributory 
infringement, the court concluded that the 150-page generalized notice that the plaintiffs 
sent was not sufficient to give the carriers knowledge of the infringements.  (Luvdarts, 
LLC v. AT & T Mobility, LLC, No. 11-55497, 2013 WL 1192950 (9th Cir. Mar. 25, 
2013)). 

In Flava Works, Inc. v. Gunter, the Seventh Circuit addressed the contributory liability of 
myVidster, an online social bookmarking service that allowed users to embed videos that 
infringed Flava’s copyrights.  Specifically, myVidster’s users would find videos on the Internet 
and “bookmark” them on myVidster’s website to make them available to other myVidster users.  
After receiving the bookmark, myVidster would automatically request the video’s embed code 
from the server hosting it, which would enable myVidster users to watch the video from 
myVidster’s site.  In Flava’s case, some of those videos were videos that Flava’s users had 
improperly uploaded; Flava was upset by the fact that visitors to myVidster could then watch the 
videos while circumventing Flava’s paywall.  (Flava Works, Inc. v. Gunter, No. 11-3190, 2012 
WL 3124826 (7th Cir. Aug. 2, 2012)). 

Q10: What does it mean to embed a video? 

A10: To embed a video means to embed, or place, a video within the HTML code of the page 
you are posting on.  So in this case, when a video was bookmarked on myVidster, 
myVidster would request the video’s embed code from the server hosting it and then 
create a page around the video: myVidster users could click on a thumbnail of the video’s 
opening screen shot, which would then connect the user’s computer to the server hosting 
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the video, and allow the users to watch the video.  So while it would appear to the user 
that they were watching the video on myVidster’s website, myVidster was not actually 
hosting the content (the way that say, YouTube does). 

Q11: What is a “paywall?” 

A11: A paywall is a system that prevents Internet users from accessing content without a paid 
subscription.  Interestingly, it appears that Flava Works is the first appellate opinion to 
use the term “paywall.” 

Q12: What did the Seventh Circuit hold in Flava Works: was myVidster liable for contributory 
infringement by virtue of having allowed its users to view embedded content that was 
hosted on other servers?     

A12: The Seventh Circuit held that myVidster was not liable for contributory infringement.  
The structure of how embedding works appears to have been key here: the court 
suggested that the only actual infringement was done by the Flava users who had 
improperly uploaded the video in the first instance (which had later been “bookmarked” 
by myVidster users, and then viewed by other myVidster users).  But myVidster had no 
relationship with those initial uploaders, and had done nothing to encourage or contribute 
to that conduct.  Moreover, the myVidster site was designed in such a way that it made 
no “copy” of the videos (save for an archival feature that myVidster had since disabled, 
and that the Seventh Circuit said would in fact infringe Flava’s copyrights directly). 
Therefore, because myVidster had not contributed significantly to the infringement of 
Flava’s copyrights, the Seventh Circuit vacated the district court’s preliminary injunction. 

2. Fair Use  

The doctrine of fair use has been called . . . ‘the most troublesome in the whole law of 
copyright.’”  Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 475, 104 S. 
Ct. 774, 805 (1984) (J. Blackmun, dissenting). 

The test to be employed by the courts in applying the fair use doctrine was set forth by Justice 
Story in Folsum v. Marsh, 9 F.Cas. 342 (No. 4,901) (CDD Mass. 1841) and has since been 
codified as: 17 U.S.C. § 107, which provides:   

[T]he fair use of a copyrighted work . . . for purposes such as: 

• criticism, 
• comment, 
• news reporting, 
• teaching (including multiple copies for classroom work), 
• scholarship, or 
•  research 
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is not an infringement of copyright.  In determining whether the use made of a work in any 
particular case is a fair use the factors to be considered shall include – 
 

(1) the purpose and character of the use, including whether such use is of a commercial 
nature or is for nonprofit educational purposes; 
 
(2) the nature of the copyrighted work; 
 
(3) the amount and substantiality of the portion used in relation to the copyrighted work 
as a whole; and 
 
(4) the effect of the use upon the potential market for or value of the copyrighted work. 

 
The application of the fair use doctrine, however, “is not to be simplified with bright-line rules, 
for the statute, like the doctrine it recognizes, calls for a case-by-case analysis.”  Campbell v. 
Acuff-Rose Music, Inc., 510 U.S. 569, 577, 114 S. Ct. 1164, 1170 (1984). 

 
Q13: In 1983, Hustler magazine published a parody of an advertisement for Campari liquor 

that portrayed televangelist Jerry Falwell’s “first time” as involving not only Campari but 
a sexual experience—with his mother, in an outhouse—and a fictitious interview replete 
with scatological humor.  In response, Falwell not only sued Larry Flynt for defamation 
but also sent out hundreds of thousands of copies of the one-page ad to members of the 
Moral Majority asking for contributions to fund his lawsuit and television network.  He 
also held up copies of the ad during his sermons.  Falwell’s copying did not diminish the 
sales of the magazine because the magazine was already off the market and would not 
adversely impact the marketability of back issues, but his activities brought in nearly 
$750,000 in donations.  Is Falwell’s copying and displaying of the Hustler ad fair use? 

A13: Yes.  (Hustler Magazine, Inc. v. Moral Majority, Inc., 606 F. Supp. 1526 (C.D. Cal. 
1985)).   

Q14: In 1994, Carol Publishing Group published The Seinfeld Aptitude Test (The SAT), a 
book containing trivia questions about the events and characters depicted in the popular 
television series Seinfeld, produced and owned by Castle Rock.  The book drew from 84 
of the 86 Seinfeld episodes that had been broadcast as of the time the book was 
published.  Every question and correct answer has as its source a fictional moment in a 
Seinfeld episode.  Forty-one questions and/or answers contain dialogue directly from 
Seinfeld.  The name “Seinfeld” appears prominently on the front and back covers of The 
SAT, and pictures of the principal actors in Seinfeld appear on the cover and on several 
pages of the book.  There was no evidence that The SAT’s publication diminished 
Seinfeld’s profitability, and in fact Seinfeld’s audience grew after The SAT was first 
published.  However, Castle Rock claimed that the book affected Castle Rock’s right to 
make derivative works such as trivia books.  Does The Seinfeld Aptitude Test constitute 
fair use of the Seinfeld television series? 
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A14:  No.  (Castle Rock Entertainment, Inc. v. Carol Publ. Group, 150 F.3d 132 (2d Cir. 
1998)).   

Q15: A respected literary writer wrote a biography of American novelists J.D. Salinger.  The 
biography contained unpublished letters written between Salinger and his friends and 
colleagues.  The letters were the “backbone” of the biography which contained 59 
instances of quoting or close paraphrasing from 44 unpublished letters.  The letters were 
available to the public at a university library; however, Salinger—who shunned all 
publicity—had never authorized reproduction of the letters.  Does the use of Salinger’s 
unpublished letters in the biography constitute fair use?  

A15: No.  (Salinger v. Random House, 811 F.2d 90 (2d Cir. 1987)). 

Q16: Another Salinger case.  In 2009, Fredrik Colting, under the pseudonym John David 
California, published 60 Years Later: Coming Through the Rye, a novel detailing the life 
of a character named “Mr. C.”  J.D. Salinger filed suit for copyright infringement alleging 
Mr. C resembled Salinger’s main character Holden Caulfield in The Catcher in the Rye.  
After suit was filed, Colting alleged the character was a parody.  Although Mr. C was 
depicted older than Caulfield and in present day settings, he retained substantial character 
traits of Holden Caulfield.  Does Mr. C constitute fair use of Salinger’s character?         

A16: No.  (Salinger v. Colting, 641 F. Supp. 2d 250 (S.D.N.Y. 2009)). 

Q17: In 1980, comedians on the late night show Saturday Night Live parodied the song “I 
Love New York,” a jingle featured in a 1977 television commercial created as part of an 
ad campaign to revamp the then-bankrupt city of New York.  In the SNL skit, politicians 
of the City of Sodom discuss ways to change the reputation of their city including a 
massive campaign featuring “citizens” singing “I Love Sodom.”  In the skit, only the 
words “I love” and four musical notes were taken from the original “I Love New York” 
jingle. The SNL version of the jingle did not compete with or detract from the original 
song.  Does the SNL parody constitute fair use of the “I Love New York” jingle? 

A17: Yes.  (Elsmere Music, Inc. v. National Broadcasting Company, 482 F. Supp. 741 
(S.D.N.Y. 1980), aff’d, 623 F.2d 252 (2d Cir. 1980)). 

Q18: Turner Broadcasting produced a documentary entitled “Ali-The Whole Story,” a made-
for-TV biography on Muhammad Ali.  The biography featured approximately 41 seconds 
of clips from the 84-minute motion picture “We Were Kings.”  The 41 seconds of clips 
were of historical footage and comprised less than 2% of the 94 minute “Ali” 
documentary.  “We Were Kings”—a chronicle of Ali and George Foreman’s 1974 
“rumble in the jungle” title fight—received praise at the Sundance Film Festival and was 
anticipated to be a great commercial success.  Both works were scheduled to be released 
in 1996.  Does Turner’s use of the film clips from “We Were Kings” constitute fair use? 
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A18: Yes.  (Monster Communications, Inc. v. Turner Broadcasting Sys., Inc., 935 F. Supp. 490 
(S.D.N.Y. 1996)). 

Q19: In 2003, Dorling Kindersley published a coffee table book entitled Grateful Dead: The 
Illustrated Trip, which told the story of the Grateful Dead through images.  The book 
included seven images originally depicted on event posters held in copyright by counter-
culture music promoter Bill Graham.  The 480-page book contained over 2000 images, 
displayed in chronological order, combined with commentary and original artwork.  The 
images in the biography were reproduced 1/20 the size of the original poster images.  Is 
the use of the poster images in the biography fair use?        

A19:  Yes.  (Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605 (2d Cir. 2006)). 

Q20: HBO Independent Productions produced the television sitcom “ROC.”  In an episode of 
the show, a poster reproduction of “Church Picnic Story Quilt”—a work by successful 
contemporary artist Faith Ringgold—was used as major part of the thematic set 
decoration in a church hall.  The poster was visible behind and between main characters 
in nine sequences for a total of 26.75 seconds.  HBO aired the episode in 1992, and BET 
aired the episode repeatedly between 1994 and 1995 when Ringgold noticed the image 
while watching TV.  Does the use of the “Church Picnic Story Quilt” poster in the TV 
episode constitute fair use? 

A20: No.  (Ringgold v. Black Entertainment Television, Inc., 126 F.3d 70 (2d Cir. 1997)). 

Q21: In 2002, The Postal Service decided to issue a 37-cent stamp commemorating the 50th 
Anniversary of the armistice of the Korean War.  The Postal Service selected a picture of 
the National Korean War Veteran’s Memorial taken by a photographer named John Alli 
and paid him $1,500 for its use.  The Veteran’s Memorial—consisting of 19 stainless 
steel statues and located at the National Mall in Washington, D.C.—was held in 
copyright by its sculptor, Mr. Gaylord, who was not contacted regarding the stamp.  
Alli’s photograph creatively depicted 14 of the 19 statues in the snow.  Does the stamp 
constitute fair use of the memorial? 

A21: No.  (Gaylord v. U.S., 595 F.3d 1364 (Fed. Cir. 2010)). 

Q22: In 1989, the rap group 2 Live Crew released a song entitled “Pretty Woman,” a parody of 
Roy Orbison’s song “Oh, Pretty Woman.”  The parody borrowed the characteristic 
opening bass riff and lyrics from the first line of Orbison’s song.  The rest of the song 
utilized different words and melodies.  The parody sold a quarter of a million copies in 
the first year.  Does this use constitute fair use? 

A22:  This is a trick question.  The Supreme Court ruled in favor of the defendants, that it could 
be fair use as a parody, but remanded the case for further findings on fair use factors, 
including harm to the potential market for other non-parody, rap versions of “Oh, Pretty 
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Woman.”  The parties ultimately settled.  (Campbell v. Acuff-Rose Music, 510 U.S. 569 
(1994)). 

Q23: In 1991, a portrait of a pregnant Demi Moore—taken by well-known photographer Annie 
Leibovitz—appeared on the cover of Vanity Fair.  In 1994, in connection with its 
forthcoming release of the motion picture Naked Gun 33 1/3: The Final Insult, 
Paramount Pictures ran a magazine ad campaign parodying the Leibovitz portrait.  In the 
Paramount campaign, the head of Leslie Nielsen was superimposed onto the body of a 
nude model photographed in the same posture as the Leibovitz photograph.  Does the 
Paramount ad constitute fair use of the Leibovitz photograph?    

A23: Yes.  (Leibovitz v. Paramount Pictures Corp., 137 F.3d 109 (2d Cir. 1998)). 

Q24: In 1995, Penguin Books published The Cat NOT in the Hat! A Parody by Dr. Juice, a 
rhyming summary of highlights from the O.J. Simpson double murder trial.  The book 
mimicked the style of Dr. Seuss’s The Cat in the Hat, illustrating Simpson wearing the 
characteristic shabby red and white stove-pipe hat worn by Dr. Seuss’s Cat a total of 13 
times.  The text also used the same typeface, poetic meter, whimsical style and visual 
style as Seuss’ work.  Does The Cat NOT in the Hat! constitute fair use of Dr. Seuss’ The 
Cat in the Hat?  

A24: No.  The court distinguished between satire, where authors use a copyrighted work as a 
vehicle to target something entirely other than that underlying copyrighted work itself, as 
was the case here, and protectable parody, which comments on or criticizes the 
underlying work and by definition must use some portion of it.  (Dr. Seuss Enterprises, 
L.P. v. Penguin Books USA, Inc., 109 F.3d 1394 (9th Cir. 1997)). 

Q25: In 1976, a humorous illustration by Saul Steinberg depicting “a parochial New Yorker’s 
view of the world” appeared on the cover of The New Yorker magazine. Subsequently, 
Columbia Pictures released an ad campaign for the film Moscow on the Hudson featuring 
a scene similar to Steinberg’s work.  Does this constitute fair use?     

A25: No.  (Steinberg v. Columbia Pictures Industries, Inc., 663 F. Supp. 706 (S.D.N.Y. 1987)).    

Q26: In 1995, Arnie Lerma acquired and copied copyrighted sacred documents belonging to 
the Church of Scientology.  Lerma then uploaded the documents in their entirety to the 
Internet.  Lerma asserted that he merely gathered the information like a news reporter and 
then published it on the Internet to unveil for the Internet community the “foibles” of 
Scientology in the same spirit of the modern news exposé.  Does this constitute fair use?  

A26: No.  (Religious Technology Center v. Lerma, 40 U.S.P.Q. 2d 1569 (E.D. Va. 1996)). 

Q27: Subsequent to Lerma’s posting, The Washington Post published a news article entitled 
“Church in Cyberspace: Its Sacred Writ is on the Net. Its Lawyers are on the Case.”  The 
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article discussed Lerma’s current litigation involving the Church of Scientology, as well 
the history of Scientology litigation against its critics and the growing use of the Internet 
by Scientology dissidents.  The article included three quotations from three Church of 
Scientology documents posted on the internet by Lerma.  The quoted material totaled 46 
words.  Do the quotations in the Washington Post news article constitute fair use of the 
Church documents? 

A27: Yes.  (Religious Technology Center v. Pagliarina, 908 F. Supp. 1353 (E.D. Va. 1995)).   

3. Greatest Hits of Atlanta IP 

Based on the following pair of cases: 

1. The “Scarlett Fever” case.  MGM v. Showcase Atlanta Co-Op. Prod., Inc.  (479 F. Supp. 
351 (N.D.Ga. 1979)).  Orinda Evans 1980. Rogers Lunsford for Margaret Mitchell Estate.  
Tony Askew for Showcase.   

2. the Wind Done Gone case.  Suntrust v. Houghton Mifflin Co., 252 F.3d 1165 (11th Cir. 
2001).  Miles Alexander and Joe Beck for the defendant parody author.   
 

Q28:  What is significance of the Statue of Anne?   

A28: Judge Birch wrote extensively about the Statute of Anne, with citations to Professor L. 
Ray Patterson, in the 11th Circuit’s Wind Done Gone Decision.  The Statute of Anne 
gave copyright to authors (and took it away from publishers), required the book be 
original and limited the copyright to a term of years (rather than granting perpetual 
protection). 

Q29:  What is the significance of a photo of the Ansley Mall? 

A29:  Ansley Mall was a character name in the “Scarlett Fever” play at issue in Showcase 
Atlanta—a play on “Ashley Wilkes.” 

Q30:  What is the significance of a photograph of the Baptismal Font at Sacred Heart Catholic 
Church on Peachtree?  

A30:   Pat Conroy submitted a declaration in the WDG case describing himself as “Atlanta-born 
and Atlanta-shaped and baptized in downtown Atlanta . . . at the same font where 
Margaret Mitchell was christened forty-six years earlier.”  

Q31: These two cases ended differently.  In MGM v. Showcase Atlanta, Judge Evans enjoined 
the production of “Scarlett Fever”; in WDG, Judge Pannell similarly enjoined WDG, but 
the 11th Circuit reversed.  What explains the difference? 

A31: A critical difference was this.  In Showcase, the play did not make sufficient critical 
commentary about GWTW, but instead used it as a platform for comedy.  By contrast, 
WDG aimed directly at GWTW.  That’s why the Pat Conroy declaration was so 
important.  He testified (via declaration) that the Margaret Mitchell estate had asked him 
to write a sequel to GWTW, but that he had refused because the estate imposed a 
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condition that he not mention “miscegenation or homosexuality.”  This fact served as a 
factual premise for the 11th Circuit panel, including Judge Birch, to highlight Randall’s 
incorporation of both into her work: Ashley Wilkes with a male lover in WDG and 
Cynara, the protagonist WDG, is Scarlett’s half-sister, the daughter of Scarlett’s father 
and Mammy.   

Q32: In Estate of Martin Luther King v. CBS, 194 F.3d 1211 (11th Cir. 1999), Miles Alexander 
and Joe Beck represented the MLK estate against CBS.  In Original Appalachian Works, 
Inc. v. Toy Loft, Inc., 684 F.2d 821, 826 (11th Cir. 1982), Judge Birch (before he was 
appointed to the Eleventh Circuit) and Bill Needle represented OAA, with help from 
Professor Patterson.  What legal issue links the two cases? 

A32:  Both cases discuss whether the works were published without notice under the 1909 
Copyright Act and, thereby, forfeited copyright protection.   

Q33:   And what was the outcome of each? 

A33:  In the MLK case, Judge O’Kelly ruled that Reverend King forfeited the copyright to his 
“I have a Dream” speech by publishing it without notice, but, on appeal, the 11th Circuit 
reversed (2-1, Roney dissenting), holding that performance of a copyrighted work (in this 
case, delivering the famous speech) is not “general publication,” even if the audience is 
big.  In this case, big meant “real big” since there were 200,000 people on the Mall that 
day and perhaps millions more listening live on radio and TV.  

In the OAA v. Toy Loft case, Judge Tidwell and the 11th Circuit both held that Xavier 
Roberts did not lose his copyright when in 1977, i.e., under the forfeiture provisions of 
the 1909 Act, he “made available for adoption” “experimental” hand crafted “Little 
People” babies.  Even though the copyright to the 1977 experimental “babies” may have 
been lost, the 1978 babies were different enough to support their own copyright and, 
thereby, the infringement action. 

Q34: Feist Publications, Inc. v. Rural Telephone Services Co., 499 U.S. 340 (1991).  Upon 
what authority did Justice O’Connor rely when she wrote the Feist opinion for the Court? 

A34:  A law review article by Professors Patterson and Joyce.  Patterson & Joyce, 
Monopolizing the Law: The Scope of Copyright Protection for Law Reports and Statutory 
Compilations, 36 UCLA L. REV. 719, 763, n. 155 (1989). 

http://en.wikipedia.org/wiki/F.3d
http://en.wikipedia.org/wiki/11th_Cir.
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